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Many persons who purchase an owners title insurance policy find that their claim is not
covered because they chose to save money by not getting a survey. If an owner chooses not to
get a current survey, the owner’s title policy will have an exception for matters which would
have been revealed by an accurate survey, including easements and encroachments. Survey title
claims occur frequently, even in platted subdivisions. The fact that the lender’s title policy does
not contain that exception will not protect your client. Survey matters are not a title problem for
the lender unless and until the borrower defaults on the loan and the lender forecloses. Most
residential and commercial borrowers are not going to default on their loans because their
driveway or garage encroaches on their neighbors’ property. Survey problems can usually be
dealt with quickly and relatively inexpensively prior to closing. After closing the cost to fix the
problem will be significantly higher than the amount saved by not getting a survey.

The survey obtained should be current and accurate. Several commercial endorsements
requested by lenders require a current, accurate survey (e.g. Actual Access Endorsement). Often
commercial real estate attorneys inquire whether the title company will accept an older survey
with an affidavit from the owner that nothing has changed since the survey was performed. If
the property has already been built upon and is being used for a commercial property, it is highly
unlikely that nothing has changed since the survey was performed particularly if the survey is
more than a year old. It is extremely prudent for lenders counsel to require a current, accurate
survey from the borrower in a commercial transaction to avoid title claims and problems if the
lender is ever forced to foreclose.

The real estate attorney should always insist that a current accurate survey be obtained to
protect the buyer and/or lender in the transaction in order to avoid later title issues and to insure
full coverage in the title policy. If the lender or purchaser client chooses not to require or obtain a
survey, the attorney should get the client to sign a written acknowledgement that the client was
so advised for the attorney’s protection.

Issues to Consider

Encroachments

Easements

Access

Utilities

Adverse Possession Issues
Mistakes in legal description
Use of old surveys
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